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Ozet:

istinaf kanun yolunun tekrar kabuliiyle birlikte iki dereceli yargilama sistemimiz iig dereceli hale gelmistir. Hukuku-
muzda dar istinaf modeli benimsenerek istinaf yargilamalarinin strincemede kalmamasi amaglanmigtir. Bu neden-
le istinaf agamasinda yeni vakia ve delil getirilmesi bazi istisnalar disinda yasaklanmistir. Kanunun gerekgesinde
iddianin ve savunmanin genisletiimesi veya degistirimesi yasaginin bélge adliye mahkemesi tarafindan re’sen goz
oninde bulundurulacag ifade edilmistir. Calismada iddianin ve savunmanin genisletimesi veya degistirimesi ya-
saginin istinaf derecesinde uygulanma bigimi lizerinde durulmustur. ilk derece yargilamasindan farkli olarak istinaf
derecesinde bu yasagin islahla yahut karsi tarafin izniyle dahi agilmasina cevaz verilmemistir. istinaf derecesinde
yeni delil getirilmesi yasagina ise Kanunda iki istisna taninmistir. Bunlardan ilki, ilk derece yargilamasinda usdliine
uygun olarak ileri striildigi halde incelenmeden reddedilen deliller; ikincisi ise, micbir bir sebeple gdsterilemeyen
delillerdir. Kanunun gerekgesinde ise bu iki istisnaya ilaveten tarafin geg ileri sirmesinde kusurunun bulunmadig
delillerin de ileri surtilebilecegi ifade edilmistir.
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Abstract:

With the enactment of appeal as a legal remedy in terms of judicial review, our two-step jurisdiction system has now
become three steps. Restricted appeal model has been introduced to avoid lengthening out of proceedings in the
court of appeals. For this reason, in principle, bringing on new facts and evidence in the stage of appeal has been
forbidden. In the explanatory note of Code of Civil Procedure, it has been stated that prohibition of amendment
and extension of claim and defense has taken into consideration by court of appeal ex officio. In this paper, we try
to put emphasis on the implementation of prohibition of amendment and extension of claim and defense in appeal
process. Except from those, which are taken into consideration by court of appeal ex officio, issuing the facts which
are not claimed in court of first instance is not allowed. On the contrary to proceeding in the first instance, this barrier
shall not be ignored by amendment of pleading or the consent of the opponent. Code of Civil Procedure allows for
two exceptions regarding the prohibition of bringing on new evidence in the court of appeal. The first one of these
exceptions is the evidence which is rejected although it is asserted in due form in the court of first instance; and the
second one is the evidence that cannot be submitted due to the vis major. In addition to these exceptions, it has been
stated in the explanatory note of Code of Civil Procedure that the evidence which is not asserted without the party’s
negligence shall be asserted in the instance of appeal as well.
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