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Ozet

Bu calismada Islam ceza hukukunun genel ilkelerini, sekiiler Avrupa ceza hukukunun genel ilkeleriyle karsi-
lastirarak, islam ceza hukukunun batililasmasina isik tutmak amaglanmistir. Calismada, maddi anlamda ceza
hukuku esas alinmistir. Ceza hukukunun genel hiikiimlerinden yola ¢ikarak islam ceza hukukunun batililas-
masinin mimkiin olup olmadigi, miimkinse bunun nasil olabilecegi sorunsallari tartisilacak ve hem tarihi
hem de hukuki agidan goziimlenmeye calisilacaktir. islam ceza hukukuna iliskin kavram ve hiikiimler sekiiler
ceza hukukuyla birebir drtlismemektedir. Bu ¢akismanin birebir saglanamamasi nedeniyledir ki, basta Os-
manli olmak iizere 19. yiizyilin Islam devletleri hukuk sistemlerinde Batililasma yoluna gitmistir. Bu baglamda,
Tiirkiye'de de taraftar bulan, modern ceza hukukuna iligkin ilkelerin zaten halihazirda islam Ceza Hukukunda
bulundugu savunan gorislerin Batiya ait kavramlari kullanirken tarihsel, felsefi ve siyasi baglamlarini vefark-
lilhklarini goz ardi etmektedirler. Osmanli hukukunun Batililasma tecriibesi ise bu farkliliklari somut olarak
ortaya gikartmaktadir.
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Abstract

In this study examination of westernization of Islamic criminal law is intended by comparing it with modern
criminal law. This study is based on substantive criminal law. Possibilities and ways of Westernization of
Islamic criminal law is resolved with both historical and legal aspects on the basis of general principles of
criminal law. Provisions and concepts of Islamic criminal law don’t coincide exactly with modern criminal
law. Due to this conflict, in the late 19" century, Islamic states, especially the Ottoman Empire, chooses
westernization in their legal system. In this context, according to one aspect which finds supporters in Turkey,
concepts of modern criminal law have been in Islamic Law already before their creation in the West. Thus,
those view uses western concepts in theocratic aspect and by doing soignoresmodern criminal law concepts’
historical, philosophical, political context and content. Whereas, Ottoman Westernization experience, reveals
these fundamental differences perceptibly.
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