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Yabanci Unsurlu Miras iliskilerinden
Dogan Uyusmazliklarda Mirasin
Reddine Uygulanacak Hukuk

Applicable Law to the Refusal of Inheritance Concerning
About the Disputes Related to Foreign Elements

Doc. Dr. Sema CO'RTO(?LU KOCA®
Doc. Dr. Ipek YUCER AKTURK®

Ozet:

Yabanci unsurlu miras iligkilerinde yasal veya atanmig mirasgilarin mirasi reddetmesi durumunda, yetkili mahkemenin
milletlerarasi 6zel hukuk kurallarina gére hangi devletin hukukunun uygulanacagini tespit edilmesi bliylk énem arz
eder. Mahkemenin uygulanacak hukuk olarak Tirk hukukunu tespit etmesi halinde, Tlrk Medeni Kanunu uygulama
alani bulacaktir. Ttirk Medeni Kanunu'nun 605-618. maddeleri arasinda diizenlenen mirasin reddi kurumu, mirasgilara
mirasgllik sifatlarini kendi iradeleri ile sona erdirme hakki sunar. Mirasin reddi, esas olarak yasal ve atanmig mirasgilikta
egemen olan klli halefiyet ilkesinin yumusatilmasini amaglar. Zira, mirasbirakanin 6limu ile terekenin aktifi yaninda
pasifinin de kanun geregdi mirasgilara gegisi, mirasi reddetme hakki ile dengelenmistir. Ttirk Miras Hukukunda genis bir
uygulama alanina sahip olan miras reddi kurumunun farkli ydnleriyle ele alinmasi gerekmektedir.

Anahtar Kelimeler:

Mirasin Reddi, Uygulanacak Hukuk, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun, Tiirk Medeni
Kanunu, Mirasgl.

Abstract:

In the case of legally or testamentary heirs rejecting the inheritance that includes foreign (international) element, it is of
the utmost importance that the competent court determines which state law is to be applied according to the private
international law rules. If the court determines the Turkish law as the applicable law, the Turkish Civil Code will able to be
applicable. Institution of refusal of inheritance, which is stated in Art. 605-618 in Turkish Civil Law, gives a right the heirs
to break their heirdom with their intents. Refusal of inheritance aims to alleviate the principle of universal succession, that
dominates in legal and testamentary heirdom. Therefore, not only the incomes but also liabilities of the estate pass to heirs
by law, right of refusal of inheritance even out this situation. Institution of refusal of inheritance have a wide application area
in Turkish Inheritance Law. For this reason, institution of refusal of inheritance has to handle with different points.

Keywords:

Refusal of Inheritance, Applicable Law, Code of Turkish Private International Law and Procedural Law, Turkish Civil
Code, Heir.
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Fransiz Milli ve Milletlerarasi Tahkim
Hukukunda Tahkim Reformuna Dair
Kararname (Madde 1442 - 1462) ile Turk
Tahkim Hukuku (HMK, MTK) Hukuimlerinin
Mukayvesesi (Karsilastiriimasi)

La Comparaison du Decret Reformant de L'arbitrage
Interne et International en Droit Francais et les
Dispositions de L'arbitrage Turc

Dr. Ogr. Uyesi Alim TASKIN®

Ozet:

Tahkim Reformuna Dair Kararname, Fransiz milli tahkim hukukunu oldugu kadar, Fransiz milletlerarasi tahkim hu-
kukunu da ¢agdaslastirmaktadir. Tahkim anlasmasi, hakem kurulu kararlarinin tenfizi ve tebligine iliskin hikumleri
yumusatmaktadir. Taraflar hakkinda ihtiyati haciz ve teminat harig olmak iizere ihtiyati tedbir ve ara karari verebilme
konusunda hakem kurulunun yetkisini agiklamaktadir. Tahkim anlagsmasi, bir tahkim sarti seklinde veya bir anlasma
seklinde olabilir. Tahkim sarti, aralarinda bir veya birden gok sézlesme olan taraflarin bu s6zlesmelerden birinden
veya birkagindan dogabilecek uyusmazliklarin tahkim yoluyla gozllmesi konusunda yaptiklari anlagmadir. Anlagsma,
dogmus olan bir uyusmazligin taraflarinin bu uyusmazligi tahkime tabi tutmak konusunda yaptiklari sézlesmedir.
Kendisine hakemlik dnerilen kimse, bu gérevi kabul etmeden 6nce tarafsizlik ve bagimsizligindan stipheyi gerekti-
rebilecek hal ve sartlar agiklamak yikimllligindedir. Hakem ayni sekilde gorevinin kabuliinden sonra ortaya ¢ika-
bilecek durumlari da gecikmeksizin taraflara bildirmek yikimltlugtindedir. Bagimsizlik ve tarafsizlik hakkindaki hi-
kiimler tahkim yasalari ve yénetmeliklerinin gogunda bazen birlikte bazen de ayri olarak diizenlenmis bulunmaktadir.

Anahtar Kelimeler:

Tahkim Sarti, Tahkim Sozlesmesi, Hakemlerin Bagimsizligi, Hakemlerin Secilmesi, Hakemlerin Azli, Hakemlerin
Gorevden Cekilmesi, Ig Tahkim, Uluslararasi Tahkim, Tahkim Reformu.

Sommaire:

Le décret modernise le droit frangais de I'arbitrage tant interne gu'international. Il assouplit les régles relatives au
compromis d'arbitrage, a I’ exeguatur et a la notification des sentences arbitrales. Il affirme l'autorité de la juridiction
arbitrale, en lui permettant notamment de prononcer a I'égard des parties a I'arbitrage des mesures provisoures ou
conservatoires, a I'exception dessaisies conservatoires et suretés judiciaires. La convention d’arbitrage prend la
forme d’une clause compromissoire ou d’'un compromis. La clause compromissoire est la convention par laguelle
les parties a un ouplusieurs contrats s'engagent a soumettre a I'arbitrage les litigesgui pourraient naitre relativement
a ce ou a ces contrats. Lee compromis est la convention par laguelle les parties a un litige né soumettent celui-Gi a
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Dogrudan Teknoloji Transferinin Bir Cesidi
Olarak Uluslararasi Franchise Sozlesmelerinin
Esasina Uygulanacak Hukuk

Applicable Law to Substance of International Franchise
Agreements as a Kind of Direct Technology Transfer

Ars. Gor. Gékce KELAHMET®

Ozet:

Glinimiz kiresellesen toplumsal yapisinda, teknoloji transferi birden gok devlet arasindaki etkilesimde énemli bir
yere sahip olmaya bagslamistir. Uluslararasi mecrada s6z konusu teknolojinin piyasalara stirllmesi, sahip oldugu
teknolojiyi transfer edenin ve bu teknolojiyi alanin ortaya ¢ikabilecek risk ve avantajlari da paylasip Ustlenmeleri
adina lisans hakkinin kullaniimasina iligkin sozlesmelerin akdedilmesi, adi veya ticari is birliklerinin kurulmasi yolu
ile gergeklestirimektedir. Franchise sézlesmesinin iginde barindirdigi unsurlar, bu sézlesmeye teknoloji transferini
de kapsayan bir sézlesme olma niteligi kazandirmaktadir. Farkli ilkelerdeki gergek ve tiizel kisiler arasinda ticari
bir iliski ve sistem kuran franchise sozlesmeleri son yillarda daha ok ragbet gérmeye baslamistir. Franchise soz-
lesmeleri kendine 6zgl sozlesmeler olup, sdzlesmenin taraflarina yikledigi borglar ve edimler énem arz etmektedir.
Bu baglamda, uluslararasi mecrada akdedilen Franchise s6zlesmelerine iligkin olarak ortaya ¢ikan uyusmazliklarda
sozlesmenin esasina uygulanacak hukuku tespit etmeye yonelik olan bu akademik galisma yapilmis ve bu husus
karsilastirmali olarak Roma | Tiiziigli ve 5718 Sayill MOHUK hilkiimleri kapsaminda degerlendirilmeye alisimistrr.

Anahtar Kelimeler:

Uluslararasi Franchise Sozlesmesi, Dogrudan Teknoloji Transferi, Uygulanacak Hukuk, Roma | Ttizigu, Milletlerarasi
Ozel Hukuk Kanunu.

Abstract:

In today’s globalizing societies, transfer of a technology started to has an important role on interaction between states
Technology transfer. In international area, an existing technology is being launched to markets through; concluding
agreements between parties to exercise rights related to license and connectively undertake any risk or share any
advantages or, establishing joint ventures or commercial partnerships. As it is addressed in detail within this article, the
facts and elements of franchise agreements qualified them as agreements contain technology transfer. On the other
hand, even though franchise agreements became more popular within last decade to establish trade relations and
system between persons, companies and cooperation from different states; due to the that franchise agreements are sui
generis contracts, parties’ rights and obligations have importance. Within all above mention facts, this article points out
law applicable to substance of international franchise agreements as a kind of direct technology transfer and evaluate
this issue under Rome | Regulation and Turkish International Private and Procedural Law (Act No. 5718) comparatively.

Keywords:

International Franchise Agreements, Direct Technology Transfer, Applicable Law, Rome | Regulation, Turkish
International Private and Procedural Law.
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Physical Oil Trading and Formation of
Sales Contracts

Fiziksel Ham Petrol Ticareti ve Petrol Satis
Kontratlarinin Olusumu

Yamac GUNEYLIo

Abstract:

Today international oil trading industry has been characterized by the dominant position of Multinationals, major
traders and NOCs. In return, they all received a stream of income through oil trading under enforceable contracts.
Our focus is not only on the mechanism of oil trading market but has to be the words and the parties’ conception of
the sales contract to be signed.

We ask what the parties’ intention at the negotiation process and what the words in a preliminary written agreement
would mean for Judges. The answers necessitate that promises in negotiation should manifest an intent to be bound
and meeting of minds for a potential transaction should be clearly understood through the view of the 3rd party.

Although this article is intended as a beginner guide, | hope it will also find favor with the more experienced energy
counselors.

Keywords:
Physical oil Trading, Oil Sales Contract, Contract Formation, Objective Assent, Meeting of Minds.

Ozet:

Buglin uluslararasi ham petrol ticareti, baskin pozisyondaki Cokuluslu petrol sirketleri, baslica biyik simsarlar
ve milli petrol sirketleri tarafindan sekillendiriimektedir. Buna mukabil, bu sirketler icra kabiliyeti yiiksek kontratlar
cercevesinde ham petrol ticareti yoluyla biiytik bir gelir akisindan pay sahibi olmaktadirlar. Bu ylizden galismamizda,
oncelikle petrol ticaretine iligkin piyasanin isleyisi kisaca anlatiimig, sonrasinda piyasa oyuncularinin imzaladiklari
kontratlardaki sozleri ve kavrayislariyla ilgilenilmistir.

Sorulan sorular, taraflarin miizakere strecindeki niyetlerinin ne oldugu ve taraflarin tizerinde anlastidi 6n metindeki
sOzlerin hakim icin ne anlama geldigidir. Verilmesi gereken cevaplar ise, mizakere sirasinda verilen vaatlerin,
sozlesme ile bagdli olma niyetinin bir tezahurii olmasini ve potansiyel bir aligveris icin iradelerin ortak bir noktada
bulugmasinin 3. Kisiler tarafindan bile acikca idrak edilmesini gerektirmektedir.

Bu makaleyi yazmaktaki amacimiz konuya ilk kez hasil olanlar icin bir rehber niteligi tasisa da, makalemin enerji
konusunda daha deneyimli hukukgu ve danigmanlarin da dikkatini gekecegini umut ediyorum.

Anahtar Kelimeler:
Fiziksel Ham Pterol Ticareti, Ham Petrol Satis Kontrati, Kontrat Olusumu, Objektif Riza, iradelerin Bulugmasi.
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Diizenleyici idari Islem Baglaminda
ABD Baskanlik Yurutme Emri

USA Presidency Executive Order in the Context of
Regulatory Administrative Transaction

Doc. Dr. Mehmet Emin AKGULo

Ozet:

ABD Anayasas| yiriitme organinin yetki sahasini Anayasada agik ve ortili olarak diizenlemek yontemini segmis
gorinmektedir. Bagkanlik/Yuritme makamina yiiklenen yetki ve gdrev uzami, kuvvetler ayriigi teorisinin zaman
icinde degisen anlami, ABD’nin Diinya politikasindaki yeri dikkate alindiginda farklilasmistir. Baskanin etkinliginin
gostergesi yurlitme emirlerini kullanmadaki tutumudur. Yuriitme emirleri, ABD Bagkaninin idari faaliyetlerle ilgili ola-
rak federal idare organlarina verdigi emirler seklinde olarak tanimlanmaktadir. Yiriitme emirlerinin baskana taninan
istisnai bir diizenleme yetkisi olmadigi ancak kuvvetler ayriligi ilkesi icinde ylriitmenin bir iglevi olarak kabul edilmesi
gerekmektedir. Yuriitme emrinin belirli bir yasaya bu olmadi§i zaman ise her sartta Anayasa ve yasalara dayali
olarak kullaniimasi ise degismez bir kuraldir.

Anahtar Kelimeler:
Yuriitme, Baskan, Yurttme Emri, Ylritme Yetkisi, Kuvvetler Ayriligi.

Abstract:

The US Constitution seems to have chosen the method of organizing the power of the executive in a clear and
implicit in the Constitution. The power and duty space loaded on the presidency / executive, the changing meaning
of the theory of separation of powers over time, has been differentiated considering the place of the US in world
politics. The indicator of the president’s activity is his attitude towards using executive orders. Executive orders are
described as directions of President of the United States to federal administrative organs about the administrative
issues. Executive orders are not exceptional regulation power that is vested in president but also must be agreed
as a function of executive organ in the separation of power system. Executive order must base on certain law. If it
doesn't base on certain law, It's a constant rule that power of the executive order must be used as constitutionally
and lawfully.

Keywords:
Executive, President, Executive Order, Power of the Executive, Separation of Power.
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