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Ozet:

Evliligin herhangi bir sebeple sona ermesi halinde ana kural, velayet hakkinin ana veya babadan birisine verilmesidir (TMK.
336/11; 182/1 ve II; 157/11). Bunun alternatifini olusturan ¢oziim yolu olarak ortak velayet Medeni Kanunda diizenlenmemis-
se de, AIHSe ek 7 no.lu Protokol'iin 10.3.2016 tarih ve 6684 sayili Kanun ile uygun bulunarak 25.3.2016 tarihli Resmi
Gazete'de yayinlanmak suretiyle yiirirlige girmesiyle hukuk uygulamamiza girmis bulunmaktadir. Protokol'iin 5. maddesi
ile diizenlenen ve mutlak esitlik esasini dngéren “esler arasinda esitlik” ilkesi; eslerin evlilik bakimindan evlilik stresince ve
evliligin bitmesi halinde kendi aralarindaki ve gocuklariyla olan iligkilerinde, 6zel hukuk niteligi tagiyan, hak ve sorumluluklar
acisindan esitligini kabul etmistir. Bu hikmiin yorumu suretiyle, evliligin sona ermesi halinde veya evlilik disi iliskiden dogan
cocuklarin velayetinin ana ve babadan birine verilmesi, birbirine tercih edilme anlamina geleceginden esitlik kuralina aykiri
gorilmektedir. Anayasanin 90/IV maddesi uyarinca, gelisme halinde i¢ hukuk kurallarina gére uygulama énceligine sahip
olan bu hikim, bundan bdyle ortak velayeti mimkin hale getirmis, hakime sartlar gergeklesmisse esdeger etkiye sahip
bir alternatif velayet tiirli olan ortak velayete karar verme yetkisi vermistir. Konu diinyadaki belli bagl hukuk sistemlerindeki
benzer drnekleri incelemek suretiyle ele alinmis olup, bu ¢alisma ile kanun koyucuya yapacag! yeni dizenlemede i1k
tutmaya caligmistir.
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Abstract:

The main principle is to give the parental authority either to mother or father in case of the termination of marriage by any
way of reason (CC. Art 336/11; 182/1, 1I; 157/1). Although an alternative way of resolution, named joint paternal authority is not
regulated in the Civil Code, the attached Protocol of Number 7 of European Human Rights Convention has been accepted
at 2016; March 10 by the Code of Number 6684 and became effective after the publication in Official Gazette of date March
25" 2016. The 5" Article of the Protocol determines the absolute equality of the spouses during and after the termination
of marriage concerning the private law relations about rights and responsibilities with each other and with the children. By
means of interpreting this article, giving parental authority either to mother or to father is understood as preference of one of
them to the other party is assumed as contrary to equality principle. Because of the Article 90/IV of the Constitution accepts
the priority of application of international rules in case of contradiction with the internal rules, the joint parental authority
has acquired a possible situation in which judge has authority to decide if the conditions do exist, as an alternative kind of
parental authority having equal value of effectiveness. The subject is examined by giving alike examples in several principle
law systems in order to lighten the law maker for the prospected new regulations.
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