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Ozet

Galismamiz hakkaniyet kavramina odaklanmistir. Latince’de aequitas olarak anilan hakkaniyet somut olay adaleti
olarak tanimlanabilir. Calismada ayrica hakkaniyet kavrami adalet kavrami ile karsilastirilarak aradaki farklar ortaya
konulmaya galigiimistir.

Praetorluk makami Roma Hukuku'nun gelismesinde énemli rol oynamis bir makamdir. Praetorarin hareketleri ve
Romali filozoflarin galismalari hakkaniyet kavraminin Roma Hukuku'nda yerini bulmasini sadlamistir. Calismada
praetorlarin hangi yollarla hakkaniyeti koruduklari agiklanmistir.

Ginlmuzde ise hakkaniyet kavraminin saglanmasi gorevi, kanun koyucu tarafindan kendilerine taninan yetkiyle
hakimlere dismektedir. Tlrk Medeni Kanununun 1. maddesinde, hakimin kanunu soziyle ve 6zilyle uygulamasi,
kanunda htikiim bulunmayan durumda 6rf ve &det kuralina basvurmasi, 6rf ve adette bir hiiklim bulamamasi halinde
hukuk yaratmasi diizenlenmistir. 4. maddede ise kanunun takdir yetkisi tanidig veya durumun gereklerini ya da hakli
sebepleri goz oninde tutmayi emrettigi konularda hakim, hukuka ve hakkaniyete gére karar verir. Calismamizin
ikinci kisminda ise hakimin hukuk yaratmasi ve takdir yetkisi kavramlari incelenerek ¢agdas hakimlerin hakkaniyeti
nasll sagladigi tzerinde durulmustur.
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Abstract

Our study discusses the concept of equity. Aequitas in latin or equity is a concept of justice which can be defined as
“justice in particular case”. Our study also compares the concepts of justice and equity.

In Rome there was an official called Praetor which is an important official for Roman Law. As a result of Praetors
activities and Works of Roman philosophers the concept of aequitas took its place in Roman Law.

Today, it's judges’ duty to provide the equity. In the first article of Turkish Civil Code says, to execute the law both
practically and theoretically by Judge; choose community custom instead of official laws if there is not any written
article, moreover if there is not any specific custom, he/she may create jurisprudence. And fourth article says the
judge may his/her will according to equitable jurisdiction if the law give permission or in the necessity. Second part of
our study discusses judges’s right to create jurisprudence and judicial discretion of judge to tell how today’s judges
providing the equity.
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