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Locatio Conductio Operis (Eser Sozlesmesi)
ile Locatio Conductio Operarum’'un
(Hizmet Sozlesmesi) Karsilastiriimasi

The Comparison of Locatio Conductio Operis and
Locatio Conductio Operarum

Dr. 0. Uyesi Umit Vefa OZBAY ©

Oz:

Locatio conductio Roma Hukuku sozlesmeler sisteminde yer alan rizai s6zlesmelerden birisidir. Roma Hukukunda
bu s6zlesmenin kapladi§i yer ok genistir; s6z konusu sozlesme modern hukukumuzda hizmet, eser ve her iki
sekli ile kira s6zlesmesini (adi kira - hasilat ya da Uriin kiras) kapsamaktadir. Ancak Romalilarin kira, hizmet ve
eser kavramlarini ayri ayri ele alip almadiklari stiphelidir. Roma kaynaklarinda bu sozlesmeler arasinda bir ayrim
yapiimamis, s6z konusu kavramlar tek bir gati (locatio conductio) altinda toplanmislardir. Ayrica Romali hukukgular,
her hakkin kendine has davasi olan hukuk anlayislarinda, bu kavramlar igin tek bir dava tanimislardir. Glinimiizde
bu sézlesmeler arasinda mevcut olan ayrim; musterek hukuk sisteminin dava formula’larindan yola gikilarak yaptigi
ayrima dayanir. Romali hukukgular ise locatio conductio icerisindeki ayri islemlere birer sinir cizmemis ve onlari tek
bir kavram catisinda degerlendirmistir.

Calismada Romalilarin locatio conductio catisi altinda topladiklari eser sozlesmesi (locatio conductio operis) ve
hizmet s6zlesmesi (locatio conductio operarum) ele alinmis, agiklanmis ve gerek Roma Hukuku gerek cagdas huku-
kumuz bakimindan bu sézlesmelerin farklari ortaya konulmaya calisiimistir.
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Abstract:

Locatio conductio is one of the consensual contracts in the Roman Law system of contracts. It covered the hiring
or leasing of things as well as contracts of employment in the form either of the hire of services or of a contract for
work to be done (locatio conductio rei, operarum, and operis, in modern terminology) However, it is doubtful whether
the Romans dealt with these contracts separately. In the Roman sources, no distinction was made between these
contracts, and these concepts were gathered under a single roof which is locatio conductio. In addition, Roman jurist
in their understanding of law, which has its own case for each right, recognized a single case for these concepts.
The distinction that exists between these contracts today is based on the distinction made by the lus Commune
system on the basis of case formulas. Roman jurists, on the other hand, did not draw a boundary to the separate
transactions within the locatio conductio and evaluated them under a single concept.
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