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Is Hukukunda Hakimin Takdir Yetkisi ve
Hakkaniyet

Judge's Discretion and Equit in Labor Law

Dr. Odr. Uyesi Mustafa KILICOGLU®

Oz:

Hakimin takdir yetkisi ve hakkaniyet kavramlarinin is hukukundaki yerini iki agidan ele almak gerekir. ilki, bir normda
acikca yer verilmesidir. ikincisi, hakkaniyetin ima edilmesidir. Anilan kavramlarin dayanag Tiirk Medeni Kanunu’nun
4. maddesidir. Is hukukunda ve normatif dayanaklarinda yer alan bu kavramlar; hakimin hukuk yaratmasi, esitlik
ilkesi, dirlstliik kurali ile amagsal yakinliklari bulunmaktadir. Ayrica, dlgiillilik ilkesi, cezai sart, rekabet yasag,
uyarlama gibi kavramlarin 6zlinde de yer almaktadir. Bir anlamda is hukuku ile hakkaniyet arasinda amagsal bir birlik
vardir. Dolayisiyla, hakkaniyet is hukukunda adalete giden yolun esasli bir enstriimani ve zirve noktasidir.
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Abstract:

The place for concept of “discretion and equity” shall be considered from two perspectives in labor law. The first
one is explicitly stating such concept in a legal norm. The other is to allude. The grounds for the above-mentioned
concepts are the Article 4 of the Turkish Civil Code. As appeared in labor law and its normative grounds, such
concepts are teleologically related to “judicial lawmaking, equality principle and good faith”. In addition, they are also
situated at the core of the other concepts such as “proportionality, penal clause, noncompetition and adaptation”. In
this context, there is a teleological union between labor law and equity. Therefore, equity shall be considered as an
essential instrument and the climax of the way to reach the justice in labor law.
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